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BBATJNBERGEB vs. CLEIS. 587 

District Court of Allegheny County, Pennsylvania. 

BRAUNBERGER VS. CLEIS. 

The law does not imply, on the part of a physician, an undertaking to use the 
highest professional skill ; but it does require the use of a reasonable degree of 
care and professional skill. 

What is reasonable care and skill must be determined in each case from the 
circumstances. 

The words " unlawful violence or negligence," in the statute giving an action 
to surviving relatives for an injury causing death, include malpractice as a phy- 
sician. 

But the malpractice must be such as caused the death. Mere malpractice, 
however gross, if not the proximate cause of the death, will not support this 
action. 

The measure of damages is the pecuniary loss of the plaintiff. 

This was an action by Catherine Braunberger against Dr. 
George Cleis, to recover, in her own right and in right of her 
three minor children, damages for the death of her husband, 
Albert F. Braunberger, occasioned, as she alleges, by the negli- 
gence and unskilfulness of the defendant, who was employed as 
physician and surgeon to treat him for an injury which he had re- 
ceived in his leg. 

A. M. Brown and J. J. Siebenech, for plaintiff. 

C. B. M. Smith, J. H. Hampton, and J. J. Kcethen, for the 
defendant. 

Williams, J., after reviewing the evidence, charged the jury 
as follows : — 

The plaintiff alleges that her husband's death was occasioned 
by the negligence and unskilfulness of the defendant, and that 
he is responsible for the damages which she and her children 
have sustained in consequence of his death. 

The principles of law applicable to this case are simple and 
easily understood. When one is employed as a physician or sur- 
geon, the law implies an undertaking on his part that he will use 
a reasonable degree of care and skill in the treatment of his 
patient, or in the performance of the professional duty which he 
undertakes ; and in judging of this degree of skill, regard is to 
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be had to the advanced state of the profession at the time. This 
is the implied duty of the medical or surgical practitioner, and 
he is responsible for any injury which may be occasioned by his 
want of reasonable care and skill in the discharge of the par- 
ticular duty which he undertakes, and for which he may have 
been retained. In this respect the law exacts no more of medi- 
cal practitioners or surgeons, than it does of those engaged in 
any other profession or calling where care and skill are requisite 
for the successful accomplishment of the duties incident and ap- 
propriate to such profession or calling, whatever it may be. 

The law does not imply an undertaking on the part of medical 
and surgical practitioners, any more than it does on the part of 
those engaged in other professions or callings, that they will use 
the highest degree of care and skill attainable or known in the 
profession. If it did, but few would be competent to practise 
the medical, surgical, or any other profession. For but few com- 
paratively possess the requisite natural endowments, the industry, 
energy, and perseverance, the opportunities for study and im- 
provement, and the experience necessary and indispensable for 
the attainment of the highest degree of professional skill. The 
law, therefore, very properly requires no more of the medical 
and surgical practitioner than the use of a reasonable degree of 
care and skill in the discharge of the duty or office he may be 
called upon to perform ; but it rigorously exacts this degree of 
care and skill, and it implies an undertaking on his part to use 
such reasonable care and skill in the discharge of his professional 
duty, and it renders him responsible for any injury which may 
result from the want thereof. Reasonable care and skill is a 
phrase not of absolute, but of relative import or signification. 
What may, or may not be, reasonable care and skill depends 
very much upon the nature of the duty to be performed, or the 
thing to be done and the attendant circumstances. The more 
difficult the duty or operation, the greater is the degree of care 
and skill requisite for its successful accomplishment. And in the 
performance of very difficult and dangerous operations in surgery, 
the surgical practitioner is required to possess and employ a higher 
degree of care and skill than would be necessary for the per- 
formance of operations less difficult or dangerous. But he is 
only required to employ a reasonable degree of care and skill in 
these operations, and in the previous and subsequent treatment 
of the case — that is to say, such a degree of care and skill as 
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men of ordinary prudence, learning, and skill in this department 
or profession usually possess and employ ; and if he does not, he 
is responsible for the injury occasioned by his negligence or un- 
skilfulness in this respect. 

By the common law, no action could be maintained by the 
widow or other relatives of a deceased person to recover damages 
for an injury, resulting in death, when occasioned by unlawful 
violence or negligence. If the injury thus occasioned did not 
result in death, the sufferer might recover damages therefor ; but 
if death was the result the common law gave no action, for the 
recovery of damages, to the relatives or personal representatives 
of the deceased. This defect in the law was remedied by the 
legislature of this state by an act passed the 15th of April, 1851 ; 
the 19th section of which is in these words : — 

" Whenever death shall be occasioned by unlawful violence or 
negligence, and no suit for damages be brought by the party 
injured during his or her life, the widow of any such deceased, 
or, if there be no widow, the personal representatives, may main- 
tain an action for and recover for the death thus occasioned." 

By a supplement to this act, approved the 26th of April, 1855, 
it is declared that « the persons entitled to recover damages for 
any injury causing death, shall be the husband, widow, children, 
or parents of the deceased, and no other relative; and the sum 
recovered shall go to them in the proportion they would take his 
or her personal estate in case of intestacy, and that without lia- 
bility to creditors." 

By "unlawful violence," as used in the Act of 1851, is meant 
the improper, and, therefore, unlawful use or employment of 
physical force, however applied. It is the abuse of force, and 
implies a positive act. "Negligence" is the omission of some- 
thing that ought to be done. It is negative in its character. It 
is the not doing what ought to be done. It is omitting to do 
something which reason, prudence, and skill would suggest as 
proper and necessary to be done under the circumstances of the 
case. And whenever death happens from either of these causes, 
viz., « unlawful violence or negligence," an action may be main- 
tained under the statute, and damages recovered therefor. 

It is contended by defendant's counsel that mere malpractice 
by a physician or surgeon is not such "unlawful violence or neg- 
ligence" as is contemplated by the act, and that for this reason 
there can be no recovery in this action. But the act, both in its 
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letter and spirit, is, in my opinion, sufficiently comprehensive to 
embrace the case of death resulting from malpractice, •whenever 
occasioned by unlawful violence or negligence. In all cases in 
which by the common law an action could be maintained and 
damages recovered for an injury, not resulting in death, occa- 
sioned by malpractice, an action on the statute may now be 
maintained if death result therefrom, when such malpractice 
consists in "unlawful violence or negligence." It cannot be 
doubted that malpractice on the part of a physician or surgeon 
may consist in unlawful violence, that is to say, the improper and 
unlawful use of physical force, as well as in negligence, or the 
omission to use the appropriate and indispensable means for the 
recovery of the patient, or the preservation of his life. And, in 
either case, whether by unlawful violence or negligence, if death 
be the result, he is responsible therefor. But the fact that the 
physician or surgeon may have been guilty of malpractice, how- 
ever gross in its character, will not render him responsible in an 
action on the statute at the suit of the widow or other relatives, 
unless the death of the deceased was occasioned by such malprac- 
tice. If the deceased might have survived and recovered from 
the injury occasioned by the unskilfulness or negligence of the 
physician or surgeon, under proper treatment and by the use of 
the appropriate and necessary means, after the discharge of such 
physician or surgeon for incompetency or unskilfulness ; or if the 
death is fairly attributable to, or actually resulted from some 
other cause, there can be no recovery in an action on this statute. 
There may be no doubt or question as to the malpractice of the 
physician or surgeon, but unless the death of the deceased was 
the result thereof, his widow and children are not entitled to 
maintain an action and recover damages therefor. But if the 
death was occasioned by malpractice in either of the modes sug- 
gested, viz. by the improper application of physical force, or, in 
the language of the statute, by "unlawful violence," or by the 
omission of the appropriate means, that is, by « negligence," the 
statute gives a remedy, and damages may be recovered therefor 
by the widow and children. 

It will be the duty of the jury to apply these principles to the 
evidence in the case. There is no evidence that the defendant 
was guilty of any "unlawful violence" in the treatment of the 
deceased, which caused his death. Whether his death was occa- 
sioned by the negligence and unskilfulness of the defendant, is a 



BBACNBEEGER vs. CLEIS. 591 

question of fact for the determination of the jury. The responsi- 
bility of determining this question is upon them, and not upon 
the court. 

The plaintiff's counsel contend that the death of plaintiff's 
husband was caused by the negligence and unskilfulness of the 
defendant in not ascertaining the nature and extent of the injury, 
and making use of the appropriate means for the treatment of 
the same, and for the preservation of his life. 

They allege that the defendant's negligence and unskilfulness 
are shown by the fact, that he mistook the injured condition of 
the leg — crushed, fractured, and broken to pieces as it was — for 
a mere flesh-wound ; and that this radical error in regard to the 
nature of the wound, and its consequent treatment as a mere 
flesh-wound, was the grossest malpractice on the part of the 
defendant, and the cause of the death of plaintiff's husband. 
The defendant's counsel do not deny that their client was mis- 
taken in regard to the nature and extent of the injury, and in 
the treatment appropriate thereto ; but they contend that this 
mistake as to the nature of the injury and its appropriate treat- 
ment was not the cause of his death. If the jury believe the 
evidence, there can be no doubt that the defendant failed to dis- 
cover the nature and extent of the injury, and that he might and 
ought to have ascertained this if he had employed ordinary and 
reasonable care and skill in the examination of the wound, and 
that his treatment of the injury as a mere flesh-wound was not 
the proper and appropriate treatment of a leg broken and ground 
to pieces as this leg was, with the fractures extending into the 
knee-joint. While quackery and empiricism ought not to receive 
any countenance from the court and jury, in any profession, and 
least of all in the medical and surgical, where the consequences 
are so serious and often fatal, yet the court and jury, in dealing 
with cases of manifest malpractice, ought to be careful not to 
impute or attribute to such malpractice consequences which do 
not legitimately and properly result from it. Did, then, the 
mistake which the defendant made in regard to the nature and 
extent of the injury, and his consequent mistreatment of the 
case, cause the death of the plaintiff's husband ? This is a ques- 
tion of fact for the determination of the jury under all the evi- 
dence in the cause. It is often, perhaps always, a difficult thing 
to ascertain and determine the consequences necessarily and 
actually resulting from malpractice. It is an inquiry requiring 
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more knowledge, scientific skill, and experience in such matters, 
than men ordinarily possess ; and therefore the law allows ex- 
perts, that is, persons learned and skilled in such matters and 
pursuits, to be called in to aid the court and jury in the investi- 
gation ; and great weight is to be attached to their opinions. 

Where they agree in opinion upon a given hypothesis or state 
of facts, their opinion should be regarded as conclusive thereon ; 
but it is always the duty of the jury to determine whether the 
given state of facts, or the supposed hypothesis, exists, or is 
established by the evidence. While the physicians and surgeons 
who have been examined in this cause diiFer in some respects, 
they all agree in the following particulars : — 

1. That there was no possible chance of saving the life of the 
plaintiff's husband, except in amputating the broken leg, because 
the fractures extended into the knee joint. They all agree that 
there was no other possible way of saving his life. 

2. They all agree that amputation is not to be performed unless 
the system of the patient is in a fit condition ; that it would be 
unpardonable to amputate when the system is in a state of shock ; 
that where the result of an injury is a shock of the whole nervous 
and vital system, it would be death to amputate in such a con- 
dition. 

3. That in case of shock amputation should be performed as 
soon as the system has recovered from the shock — in other words 
as soon as the system has rallied and reaction has taken place. 

4. That in case of shock, if the system does not rally, or if re- 
action does not begin to take place, it is the duty of the surgeon 
to make use of the proper means to bring on reaction by giving 
stimulating remedies, and endeavoring to produce heat in the 
system by artificial means. 

These are well-established principles of surgery, in regard to 
which there is no dispute. The intelligent and skilful surgeon 
should always act in conformity with these principles in determin- 
ing whether amputation should or should not be performed ; and 
in determining the probable results or consequences to the patient, 
if the operation is or is not performed. Bearing in mind these 
cardinal principles of the science, the jury will determine : — 

1. Whether the injury to the plaintiff's husband resulted in 
that condition or state of the system called shock, and whether 
the nervous and vital system was so shocked as to render ampu- 
tation of his leg not only dangerous but probably fatal ? Or, 
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whether the shock of the system was so slight that the operation 
might have been performed with a reasonable prospect of saving 
his life ? 

2. If the shock was so great that death would have been the 
result of amputation, while the system was in that condition, was 
there such a rallying or reaction of the system that amputation 
might have been safely performed with a reasonable prospect of 
saving the patient's life ? 

3. If reaction did not take place, might it in all human pro- 
bability have been produced by the use of the appropriate means 
or remedies ? 

4. Was the plaintiff's husband in a fit condition for the ampu- 
tation of his leg at the time of the consultation between the 
defendant and Drs. Kern and Brooks, and if they had then been 
permitted to perform the operation, is it probable that the life of 
the plaintiff's husband would have been saved? 

If the jury find that the deceased was in a fit condition to have 
his leg amputated with safety to his life soon after the injury ; 
that his system was not in a state of shock, or, if it was, that it 
rallied and recovered therefrom, so that amputation might have 
been safely performed while the defendant had charge of the case, 
then it was his duty to amputate ; and if amputation could not 
have been safely performed at any time after he ceased to have 
charge of the case, and if the death of the deceased was occa- 
sioned by the neglect of the defendant to perform the operation 
at the proper time, he is responsible for the consequences of his 
negligence and unskilfulness, and this action may be maintained 
for the recovery of such damages as the widow and children have 
sustained thereby. 

But if the deceased was so prostrated by the injury he re- 
ceived — if he was in such a state of shock — that amputation could 
not safely be performed ; if his system did not rally, or might 
not have rallied by the use of appropriate means, so that his leg 
could be amputated with safety to his life ; if he would probably 
have died whether his leg was amputated or not, then there can 
be no recovery against the defendant in this action, although he 
may have grossly mistaken the nature and extent of the injury, 
and the treatment appropriate thereto. Nor can there be any 
recovery against the defendant if amputation might have been 
safely performed at any time after the defendant ceased to attend 
the deceased and another surgeon had been called to take charge 
Vol. XIII.— 38 
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of the case. The defendant is not responsible for any neglect or 
omission of duty after his connection with the case had ceased. 
If the life of the deceased might have been saved if his leg had 
been amputated on the day that Dr. Walter was called to attend 
him, the defendant is not responsible in damages for his death. 
The jury will determine what are the facts from all the evidence 
in the case. 

If the jury find for the plaintiff, they will assess such damages 
as will compensate the widow and children for the pecuniary loss 
they have sustained by the death of the deceased. The jury are 
not required to estimate the value of his life. If they were, 
dollars and cents would be a poor standard with which to measure 
the value of the life of a human being. They are only required 
to give damages for his death. The widow and children of the 
deceased are not entitled to recover anything by way of solace 
for their wounded feelings ; they are only entitled to recover 
damages for the pecuniary loss they have sustained in consequence 
of his death. The damages ought not to be extravagant or un- 
reasonable. If the defendant had been actuated by malice, the 
jury might give vindictive damages. But the defendant was not 
actuated by malice. If he caused the death of the deceased it 
was not intentional, but the result of ignorance and unskilfulness, 
and therefore the jury should be merciful while they do justice. 

The points submitted by defendant's counsel are affirmed. 

The jury found a verdict for plaintiff for $3250. 



Supreme Court of Maine. 

WOODBRIDGE CLIFFORD ET AL. V8. THOMASTON MUTUAL INSURANCE 

COMPANY. 

If a policy of insurance on a vessel expires while she is supposed to be on a 
voyage, and a second policy for a different sum is taken, after the expiration of 
the first, there is, in this country, no rule of law which requires payment of that 
policy under which the vessel sailed, or was last heard from, in the absence of 
proof of the time of loss. 

It is a question of fact for the jury to determine when a presumption of loss 
arises. So, also, in case of loss, the time it occurred. 

On report from Nisi Prius, Davis, J., presiding. 



